
 
 

Eric McQueen 
Chief Executive,  
Scottish Courts and 
Tribunal Service 
 
 

via email 
 

Local Government and Communities Committee 
T3.40 

The Scottish Parliament 
Edinburgh 
EH99 1SP 

 
Email: 

LocalGovernmentandCommunities@parliament.scot 

 
15 September 2020 
 
Dear Mr McQueen, 
 
At its meeting on Friday 21 August, the Committee considered Petition 1743, from 
John Foster on behalf of Govan Community Council and others. It calls on the 
Scottish Parliament to urge the Scottish Government to amend the Rent (Scotland) 
Act 1984 to prevent disproportionate rent increases being set for Scottish Secure 
Tenants. The Committee agreed that the petition appeared to raise issues worthy 
of further consideration in relation to the minority of social tenant, who have “pre-
1989” secure tenancy rights and to write to the housing stakeholders and to the 
Scottish Government, requesting further information and views. (The clerk’s note, 
annexed to this letter, provides further background information on the petition.)  
 
The Committee also agreed to write to the SCTS about the petition, as I am doing 
now. I note that the Public Petitions Committee has already contacted the SCTS, 
soliciting views in relatively general terms about the petition and that this elicited a 
short reply from the Judicial Office of the SCTS, drawing attention to Wright v 
Elderpark Housing Association case. On this occasion, I am writing to request 
specific information as to whether the SCTS holds information on:  
 

• how many cases of this type (ie appeals against a rent review decision by 
“pre-1989” secured tenants) have the First Tier Tribunal and its predecessor 
ruled on, pre and post the Wright case, and how many of these were 
successful?  

• in cases of this type in which the tenant was not successful, how many 
sought leave to appeal to the Upper Tribunal and how many of these were 
refused?   

 
The Committee also noted the petitioner’s view that, to paraphrase, the Wright 
decision had not percolated down into rent review decisions taken subsequently, 
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despite Wright being an Inner House decision that ought to be treated as 
authoritative.  
 
the Committee appreciates the constitutional restraints within which the SCTS 
operates. Inasmuch as the SCTS feels able to express a view, it would be helpful 
if the SCTS were able to clarify how the first tier tribunal should treat previous 
decisions that a subsequent decision of the Inner House of the Court of Session 
indicates were wrongly determined. Under what circumstances (if any) could those 
decisions continue to be relied upon as authoritative by the first tier tribunal when 
considering future cases? 
 
I would be very grateful for a response by 23 October. The petition will be placed 
back on the agenda for consideration of next steps once responses have been 
received. 
 
 
Yours Sincerely 

 
James Dornan 
Convener 
Local Government and Communities Committee 
  



Annexe: Clerk’s note for 21 August meeting 

Petition summary  Calls on the Parliament to urge the Scottish Government to 
amend the Rent (Scotland) Act 1984 to prevent disproportionate rent increases 
being set for Scottish Secure Tenants 

Petitioner John Foster (on behalf of Govan Community Council)  

Webpage 

http://external.parliament.scot/gettinginvolved/petitions/scottishsecuretenants  

Prior consideration of petition 1743 
 

1. This petition was lodged on 16 September 2019. On 10 October, the Public 
Petitions Committee considered the petition for the first time and agreed to 
write to the Scottish Government, Cosla and the First-tier Tribunal for 
Scotland, seeking views on issues the petition raised. Responses can be 
found via this link. (References to views of those bodies in this paper are 
references to their responses.1) 

 
2. On 19 March 2020, he Committee agreed to refer the petition to the Local 

Government and Communities Committee, noting that this Committee was 
at the time considering what impact the new judicial body: the First Tier 
Housing Tribunal, had had on the consideration of landlord-tenant cases.  
 

3. This Committee took evidence on the First Tier Housing Tribunal on 11 
March 2020 before the petition was formally referred. Issues relevant to this 
petition were very briefly raised by one participant2 but were otherwise not 
significant part of the discussion. This Committee has not formally agreed to 
undertake further work on the Tribunal, although it remains an option that 
the Committee will return to in future work programme discussions.  

 
4. Immediately following referral of the petition, the Covid-19 crisis intervened, 

causing some initial disruption to this Committee’s work and some re-
ordering of priorities to consider urgent matters. The 21 August meeting is 
the Committee’s first formal consideration of petition 1743.   

 
Issues raised in petition 1743 
 

5. The petitioner belongs to a category of longstanding social housing tenants 
whose rights under a prior legislative regime on tenancies have been partly 
retained.3 As of November 2019, the Scottish Government stated that there 
were around 970 such tenancies remaining. Tenants in this category have 
their rent reviewed by a Rent Officer and may appeal a rent decision, 

                                            
1 The request to the Tribunal led to a response from the Judicial Office for Scotland, which sits 
within the overall Scottish Courts and Tribunal Service 
2 Pauline McNeill MSP, Official Report, col 27 
3 These are tenants who were secure tenants of a housing association whose tenancy was 
converted to a Scottish secure tenancy in September 2002. To have been a secure tenant with a 
housing association the tenancy must have started before 1989. 
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formerly to the Rent Assessment Committee, now the First Tier Housing 
Tribunal.  

 
6. The petitioner sets out his views in his initial submission to the Parliament 

and in a follow-up submission responding to correspondence solicited by the 
Public Petitions Committee. In summary, he contends that a 2016 rent 
affecting a number of tenants in this category in the Govan area of Glasgow 
was unfair. He says it led to large rent increases that caused real hardship 
to a group of mainly elderly people. The petitioner said that when the Rent 
Assessment Committee was asked to review the decisions, it used as 
comparators private rented housing across Glasgow rather than nearby 
comparable social housing, again leading to rent rises that were very high. 
 

7. One affected tenant appealed the decision to the Inner House of the Court 
of Session.4 In August 2017, the court ruled that the methodology used to 
arrive at the revised rent was “erroneous in law” and “fundamentally flawed” 
and remitted the case to the Committee. However, the petitioner contends 
that the Committee then declined to review the other decisions affecting the 
Govan tenants. The petitioner further states that these decisions are now 
being used to benchmark fair rents for other tenants in this category, as rents 
come up for revision, leading to the unfairness of the earlier decisions being 
amplified.  
 

8. The petitioner’s original submission concludes: 
 

“We believe the legal basis on which the determinations were made is 
flawed and tenants are being prejudiced as a result. This was rectified 
for one tenant following the court of session appeal but not for others. 
The injustice therefore continues. 
 
We propose that the wording in Section 48 subsection (1)5 be amended 
from “rents of comparable property in the area" to ‘rents of comparable 
social housing in the immediate area’. 
 
We also believe that the small number of tenants whose rents were 
determined by the method condemned as 'erroneous in law' should be 
given the right to re-assessment”   

 
9. The petitioner does not discuss in detail exactly what steps the other 

affected Govan tenants took to try to persuade the Rents Appeals 
Committee (whose role now belongs to the Tribunal) to apply the Inner 
House judgment to their case, including whether any formally appealed. It is 
not clear whether these other tenants will by now have lost any right to 
appeal (and this would require further investigation) but it would appear likely 
that they may have, given the time that has now elapsed. 

 
Decision 

                                            
4 https://www.scotcourts.gov.uk/search-judgments/judgment?id=65873aa7-8980-69d2-b500-
ff0000d74aa7 
5 Of the Rent (Scotland) Act 1984 
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10. Under Standing Orders, the Committee may take such action as it considers 
appropriate in relation to any petition. This may include—  

(a) referring the petition to the Scottish Ministers, any other committee of 
the Parliament or any other person or body for them to take such action 
as they consider appropriate;  

(b) reporting to the Parliamentary Bureau or to the Parliament;  

(c) taking any other action which the Committee considers appropriate; or  

(d) closing the petition. If a petition is closed, the petitioner must be notified 
of the reasons for this. It is good practice for the Committee to agree in its 
public discussion of any petition it intends to close, the reason(s) why it is 
being closed. 

11. The First Tier Housing Tribunal is a judicial body sitting within the Scottish 
Courts and Tribunals Service, headed by the Lord President. In their 
responses, Colsa and the Scottish Government both comment on the legal 
independence of the Tribunal and refrained from expressing a view on it, or 
its predecessor’s decisions. When the Public Petitions Committee solicited 
a view on the petition from the Tribunal,6 it received a very short and factual 
reply. However, it is for this Committee to consider there is specific factual 
information  that could be solicited from the SCTS that might assist in 
consideration of the petition.  

12. The Public Petitions Committee does not appear to have expressly invited 
the Scottish Government to comment on the petitioner’s view that the 1984 
Act requires to be amended or, if it was, the Scottish Government does not 
provide a specific response on this. The Scottish Government could be 
asked to comment on this. The Scottish Government could also be asked to 
update the Committee on its comment that— 

“Following discussions earlier this year with representatives of the 
Scottish Federation of Housing Associations and Glasgow West of 
Scotland Housing Forum we will be working with them to identify good 
practice on reviewing fair rents.”  

13. The Committee could also solicit views on issues raised from organisations 
with an interest in social housing and fair rent, as well as from the affected 
housing associations themselves.  

14. The Committee is invited to take a view on the petition with reference 
to the options set out in paragraph 10 

 

                                            
6 The response was provided by the Judicial Office which sits within the SCTS 


